To all concerned;






November 7, 2010

In June 2009 we negotiated a price for a derelict tender on a permitted mooring in Newport Harbor from a willing and unrelated seller as we needed a place to moor our boat – this by definition was a fair market transaction. Prior to entering into the transaction we discussed the permit process with the Newport Mooring Association, the Harbor Patrol, and other owners of permits, read relevant material on our rights and obligations as a mooring permitee, including the mooring plan draft document proposing changes to the current practice of transferring permits which we understood was “in committee” with the City Council. It was our understanding that the document was prepared by a number of interested and unrelated parties with input from city personnel over the course of several years and in part was designed to control or limit those that have acquired permits with a profit motive. In documenting the transfer we reported through two government agencies, the DMV and Harbor Patrol.  

We acquired a permit when we moved to this area as we were unable to find a suitable berth for our boat. We have no intention of selling our boat which we acquired in 2006 and we have no profit motive with regard to the mooring permit. We acquired the permit for a mooring as we want to be based in Newport Harbor as it is a convenient and beautiful place to sail. At the same time we joined Balboa Yacht Club in part because there is a shore boat service, parking, and dock facilities -- all part of the challenges faced by boats on moorings -- this is also a significant cost in making a mooring feasible for us. We believed that in the event we have to sell the boat due to unexpected circumstances, we could also transfer the mooring which might facilitate the sale.
It is our understanding that the proposal dated November 2, 2010 is in part motivated by the need to increase revenues to cover the revenue deficit for onetime capital projects for the Harbor and to impose a value (see definition below) on the permits which the City Manager and Council believe should have no equity value for permitees as moorings are on public land. We also understand it is the goal of the City Manager and Council to raise the annual fees paid for a mooring to the point that a 5% vacancy rate will be achieved and there will be no value to owning a mooring permit—an opportunity to increase revenue for the City not available from other sources such as dock owners due to legal constraints. It also seems their view is the transfer of the mooring permits is a black market (as expressed during the 2nd November meeting). In the proposal the use of the moorings is recast as a “private use of public land”, rather than a “permitted use”. This recasting allows the Council latitude to increase the amount charged for use of a mooring which is currently limited as a charge for the cost of providing services – hence the proposed 300% increase in mooring fees with this change.  This is in contrast to the value of docks that are attached to homes -- also on public land -- which are freely traded with the sale of property, many with lease income collected by homeowners, and the brokers that receive income for brokerage of such leases.  
Given this, we have the following objections in reaction to the November 2nd meeting, the City Manager’s presentation circulated after the meeting and our general understanding of the proposal to be presented to Council for an imminent vote:

1)  When we acquired our mooring permit in June 2009 we did a financial analysis and negotiated a price we felt was reasonable under the circumstances. The prospect of a total loss of equity and a 300% increase in fees imposes a substantial financial hardship to us which is neither fair nor equitable. Imposing a onetime five year window to transfer a mooring is neither fair nor rational for a mooring permittee, especially those of us that have acquired these recently and at much higher costs than others. We have no intention of selling our boat; however it is possible circumstances could change – a change in employment which necessitates a move, loss of a job which causes economic hardship, etc. It seems wholly unfair that we should have no opportunity to recapture our costs for the mooring as has been allowed in the past.

An attempt by the City to impose a zero value on the cost of a mooring permit and to arbitrarily limit the transfer a permit is an inequitable manipulation of market forces and policy – and is an elimination of permitee equity by the City without compensation-- the result of a proposed City policy change.
2) As we registered the transfer of the permit with two government agencies, the transaction is incorrectly, and unfairly, cast as a Black Market transaction. Information on the process was provided by County officials as it has been an accepted practice for over 40 years.
3) As a mooring permittee it is our understanding that if we leave the mooring vacant for 90 days we forfeit our rights to the mooring. It is our observation that many moorings are left vacant for over 90 days and as such those permits could be assigned to those on the wait list.

4)  We already pay a disproportionate property tax on our boat as Orange County has estimated its value higher than the price we paid in 2006. A portion of this tax goes to the City of Newport Beach. Such revenue is not accounted for in the Harbor Revenues and Expenses. This omission, and any other such errors, has to be corrected before a proper assessment of any proposal reasonably can be made.
5)  It is our understanding that fees for all harbor usage are under review and that dock owner fees will be addressed after changes to mooring fees are completed. It is not possible to assess whether the outcome is fair or reasonable without a comprehensive long term plan.
6) The disparity in fairness between the users of the public land that have docks versus mooring holders is stark as those with docks can rent them for profit and mooring holders cannot. It is also inappropriate that brokers who arrange lease transactions between boat owners and dock owners are allowed to benefit from this situation. Docks also increase the value of waterfront property.
7) According to the information provided, existing Tidelands revenue and Water adjacent activities results in an annual surplus of over $2 million for 2011 given annual maintenance and ongoing costs. If the city imposed the 300% increase immediately an incremental increase of $1.4 million would cover 29% of the $4.8 million shortfall for the onetime capital projects as allocated for 2011 (assuming from moorings rise 3 times to $2.1 million). Also, the percentage of revenue from moorings compared to total Tideland and Water adjacent activities increases from 10.8% to 26.7% of the revised total. This is an unfair and unreasonable burden on permitees apart from the financial burden of the loss of equity.

Recommendation:

1) Prepare a comprehensive plan for long term capital plan for harbour amenities and harbour services with timely consultation prior to putting any changes to vote before Council. 
2) Monitor moorings that are vacant for 90 days with notification to permitees at 30, 60 and 90 days to warn the mooring permit may be revoked. Any mooring with a derelict boat should have the mooring permit revoked with reasonable and adequate warning. Such moorings should go to the wait list, or the city could rent these moorings with improved amenities.

3) For the long term plan maintain the permit status and transferability after a 12 month holding period. Any boat on a mooring should be seaworthy and reasonably maintained –a boat near our mooring has broken windows and a flock of birds resident. Consider a 10% tax for mooring transfers and limit ownership of mooring permits. Increase annual mooring fees by a reasonable amount given economic conditions, perhaps 5% increase to be reviewed annually. Mooring permits should remain a low cost option for boaters. 
We would like to share two definitions which are relevant to discussing the proposal under consideration:

Black-market Activity
(i) A type of economic activity that takes place outside of government-sanctioned channels.
Black-market transactions typically occur as a way for participants to avoid government price controls or taxes, conducting transactions 'under the table'. The black market is also the means by which illegal substances or products ​– such as illicit drugs, firearms or stolen goods – are bought and sold.
(ii) The illegal buying and selling of goods above the price fixed by a government.
Black markets usually develop when, because of war, disaster, or public policy, a government tries to set prices for commodities instead of allowing the normal operations of supply and demand to set prices.
Fair Market Value
In United States tax law, the definition of fair market value is found in the United States Supreme Court decision in the Cartwright case:

The fair market value is the price at which the property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts. United States v. Cartwright, 411 U. S. 546, 93 S. Ct. 1713, 1716-17, 36 L. Ed. 2d 528, 73-1 U.S. Tax Cas. (CCH) ¶ 12,926 (1973) (quoting from U.S. Treasury regulations relating to Federal estate taxes, at 26 C.F.R. sec. 20.2031-1(b)).

The term fair market value is used throughout the Internal Revenue Code among other federal statutory laws in the USA including Bankruptcy, many state laws, and several regulatory bodies.[1]
Fair market value (FMV) is an estimate of the market value of a property, based on what a knowledgeable, willing, and unpressured buyer would probably pay to a knowledgeable, willing, and unpressured seller in the real estate market. An estimate of fair market value may be founded either on precedent or extrapolation. Fair market value differs from the intrinsic value that an individual may place on the same asset based on their own preferences and circumstances.

Since market transactions are often not observable for assets such as privately-held businesses and most personal and real property, FMV must be estimated. An estimate of Fair Market Value is usually subjective due to the circumstances of place, time, the existence of comparable precedents, and the evaluation principles of each involved person. Opinions on value are always based upon subjective interpretation of available information at the time of assessment. This is in contrast to an imposed value, in which a legal authority (law, tax regulation, court, etc.) sets an absolute value upon a product or a service.
A real estate sale, in lieu of an eminent domain taking, would not be considered a fair market transaction since one of the parties (i.e., the seller) was under undue pressure to enter into the transaction. Other examples of sales that would not meet the test of fair market value include a liquidation sale, deed in lieu of foreclosure, distressed sale, and similar types of transactions. There is no longer any such value in real estate appraising as Fair Market Value, the correct term is Market value.
We look forward to your considered reply.

Sincerely,

Brian and Patricia Newton

Mooring permit A221
